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Abstract

The normative mode of transfer of real right has been a popular topic in comparative law and a
challenging issue in legislation and adjudication. The purpose of this article is to start from the
concept of “disposition” in the Civil Code, to analyze the judicial cases in China, to explore the spe-
cific connotation of disposition, and to study the advantages and disadvantages of different modes
of real-right transfer. The term “disposition” is often seen in the Civil Code, but there is no precise
definition of “disposition” in the statute. It is generally believed that the act of disposition should
refer to the legal act that directly leads to the transfer of real rights. However, the analysis of rele-
vant judicial decisions shows that courts at all levels still follow the Creditor’s-right-oriented For-
malism after the implementation of the Civil Code, and the Theory of Real-right Act, which is high-
ly praised by civil law scholars, is not reflected in judicial practice. From the perspective of com-
parative law, the act of disposition is an objective existence no matter which mode of real-right
transfer, but the Theory of Real-right Act is only applicable in a few countries or regions. At a norma-
tive level, civil law scholars debate endlessly about which mode of real-right transfer should be
adopted in China, but generally ignore the social costs of the shifting in the mode of real-right
transfer. Taking efficiency in law and economics as the evaluation criterion, the social benefit is
far less than the social cost when the Creditor’s-right-oriented Formalism is transformed into the
Real-Right-oriented Formalism. Therefore, the mode of real-right transfer in China should adhere
to the Creditor’s-right-oriented Formalism as the standard, and use the objective standard to de-
termine the “bona fide” element in bona fide acquisition.

Keywords

Act of Disposition, Mode of Real-Right Transfer, Law and Economics

Copyright © 2024 by author(s) and Hans Publishers Inc.
This work is licensed under the Creative Commons Attribution International License (CC BY 4.0).
http://creativecommons.org/licenses/by/4.0/

1 Hl

TSR R S AEAT N AN AL 4T D9 B RGP AR RK[L],  BABOR ™ AR AT W B IRAE I AA
APz OMA SR EM . IRMAERE R, KEHAEHELE T RMBUT A S ERLL Y, 5
USRS AR AL Bl 2 3 B A TR AE AR P AR ) Iz IR, (B T A AT N IR — R A
BT (R P2 IRGEN “hboy” —ia], BoRth “AeorAT " N FARRR e & SCNPE T .
EH NN, AT NEEMIIBA T AR Z AL, PIASCEAEN (RIEM) @ “4bn” #
AT, WA R EA AT AR AR A

ERRNEZ T, F2H =B ——LPUEE . HARER GO 3 SO, DUEE
RO 30 SRR BA L i 2 ARG BOE A o BE G X P 4 i 4K 32 48 %, #m
WEATIBIL A E L WIE KT 20 T X = MR sh B A A FIRE LR,
TR WL T _ERAR AT LXK 73 B 38 R 5 GBUR N SR - i 2O AR A R R L
AL E MY, a8 EEPOLEE 5 ERW AR, (HiLF R T RUT N 5 e
PESZ IR ik . SEEIUREIRR ST 5y, SR R E X IR AN BAL, Bt B Sl 2 i ik
FOINT BT G RE M BCE S DR . 93615 BARAE L LA K RN BT, 5 2 DL AR 3l

ik

DOI: 10.12677/0jls.2024.125471 3321 N


https://doi.org/10.12677/ojls.2024.125471
http://creativecommons.org/licenses/by/4.0/

Kk, RAME

PR S ANE P YIBRS B R, 5 KRR R B B A A S il (7] T2 4

EREERE, WWHFORRKRTE, BEDBAZ S AIHT FEAT) 3 ZA IR H A = B 115 5
PN A EOSCE AR X — AR Gk T ik, S B TER T2 mbr. 5 A Nt T ik 5t
BRI, ST ESIANRRE, Bl 2k EAa B4, HasrE Bk S
OB iR A%, B E VIR AL SRR 58 3 3R BB AL A ALE %

ST S A SO EAR A O [ - FEVE L5 70 Mg T An e P4 O 58 3 3R E AL AR s s a2
AREIE IR, 20 U =S R RIE A H, “BROBRE T MER T T AR AT s A T g
B2 T, (RuEHL) BREANT “UBUT AR ? K=, REWRES), &EULNEMN “HiBUE
AE Ferm “WIBOBNE S 7 3N REE MR “ SR IR BER Ab 73 AT 9 I m ik S i AT R
W tir, 28 = MBS RIALET B AN FNE R T RN, B gl O R R, 55 DY HR /)il
AL AR AT, N “RIER T B EE IR SR AT M e T, 7 5 B0 B LA A W) i A
AT ARIE SRRSO W BN A 2T A

2. (Rx#) b7 AN E®
2.1 W ITHARE X

211 T RBRESINE

AL I3 AT R E SCEARR A T8I, (HIF R EEAUE IR E Rk sh, B0, AR
BRI N IE R R A AR, I RIRCR R AE R e . )y, TH R E SRR AL, AT N A et
JRALIMAT N [2] BRIE =0 T A AT O AT AL E S s i 9E e A A, AR AT IR B
BORIRHe . A2 BRI K ZAT N [3], EFEESRAENN,  “AnATh, IREEMABRIA A A2 Bl
KEFERAT N, A B AR 7 [ATHESE TSR DR L A A 0 AT 9 R BRGNP BRI B
k5. BRI R ARTE . BOR 4H B0 BURBCRII IR IE . X PUSERAT 3L R R EL 1 b 747 0 )
RLRET  BIEATRES BT A Rt 51 A AR K223 .

MANE IR, A AT AR BT N S AT, DIBUT 9 48 AT N (BT A AL 0 3F)
YRR TA R ALS . IR ¥E), #EMBUT A RIERTS bk, FURiLS[5].

2.1.2. ASTRERIBITA

SR AT TG IS R BT O, FETEE R R, XS ER AR AR L AU
RS AT . THBAT AR LA FRRTE 2L, H R SR I S N R HE ) S5 52 NS AT R
PEBEYIAL B LS5, 10K A2 NI A e 3R AT BER A AT AN AS B b OB AEAE R I, TUEATRIFR
B EEH A RE RS R AR, MRS B I BRI, 152 3055 NN T B i 652 55 1 i
[6]. —/NSEHEH K ILAZ T Z it AR 70 A S AEAT N 5 00 AT 9, HARGE R X 3 IR o MRS HRIE (% )
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P, BULTELCBGEMAET T F 2R EE R, DAE FEE AR R AR N N3t 578

3. LEBSEER: 91T hAEEFEYNEIER
3.1 I TEFIER Bid

3.1.1. P ENEAR SR
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LR B & R BB A E 5 R B & B AR UL = AR AT ARSI &, BRI E B s 5
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KR F R AR, B 7T N, RWF NI ANEE IR E B SRE R, K
AN I DA AR 5l CL 22 B SR B TR DB 30 S R, T ) — B BT, AN SE 3 ) 2 2 # T
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W23 P AN AE R . WU & P i 1) (R0 B [22] . 15 b, JESRIRIIAE Gi—— RS AT A
MAF W PR A AT AT RSEG R, RAERME T Ao A -fme, e rvrfirm
Pk BN JUPAR TN P AR FTAL S, TEiR R A, #RARIN[23]. Prst b, Hb BUR ik 3
FOEIER BT REH, HAZOET SARIEAT. R, mTxmMr AR %8, HRIESA AR
BORAIR, JEoRIZHT R LR, E3EE, Ash™ BN FOEF K AR AR AR A R 2R A A
AREE, HAAENERZIZRIELJa. MR, 5850 L pUaici i, Bk 7 3E2 4, ik
NIEFRAEBICHLRP B BUEIC T4E, SEEIL)E J7 RSB E @ 2 - B AR #E[22] . fE8 22 AT,
(1979 FEBMHETR) 5 17 A5, EW RRE Y B O E BRI SESE S T, — BAFXUTE R
FALRIE, ST A BRI RS 2 052 N o i ek 3t 3 NS BT BB 3 B s,
FEAE 2 T EAT O S AR AU K EOME 224, 8 7 “RAERAT” B, R E i NS AT
Yo HE R e P AL TR S RIS S5 SE R A At D0 R 2B P B e iR T [24] . RE A 8 T AR R T,
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XTI AT BRI TE e S RS SR TE 2 KR T L S MR, RIS ik
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4.1 fRig: NEREREXEEMREREN?

4.1.1. R

FEAR R 2 SO T A AAEAE S L e S R R, Bl VPR A R VP A R B (1
—HE, SR, EPPA AR, SR TR A AR A R AR [28]. AT R EBEIME
PRAER “OIHRIERER” , M— D LB B AN L I B s e s st 7 3 A b — AN PR
AT AN PR GEES, i “I BFEI” o SRS — ek e, AR i RETmAL” , B«
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